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John bas had an extraordinary arnount of difficulty with this case. Perhaps 
it is small wonder. It is an example of the problems attendant upon three- judge 
court jurisdiction and the theories this Court bas spun about that jurisdiction. 
When the appeal was up !or initial consideration at Conference, my re-
action was that it should be affirmed rather summarily, but with a short notation 
to the elfect that we were not affirming on the ground of failure to exhaust adrninis-
trative remedies. I had in mind something along the line of the treatment I gave to 
EDgelman v. Amos. When I suggested that treatment in Conference, I met with 
opposition, particularly from the other side of the table to the general effect that 
when there was something negative in the holding below, we had no alternative than 
to give the case lull plenary treatment. I notice, however, the alacrity with which 
all of them joined the proposed per curiam in Engelman. I would have hoped that 
similar treatment could have been afforded to the Carter case. I think it could have 
been, but the difficulty is that it ties in with the two Swank cases out of Illinois. 
At Uno~ i:J' the IaliMA regulatim having to do with AFDC benefits. 
1-1-~~J- 'in t1ie fede:tal statute havin& to do with the ••.,.UJI-"'&.1&'-'"~ 
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The three-judge court concluded that the applicants failed to exhaust 
acbninistrative remedies in that they failed to appeal the denial of assistance to 
the State Department of Public W eUare and from there to the State Board of 
Public W eUare. The evidence indicates that these appellate procedures were 
not carried out. The three-judge court, however, went on to hold that upon exam-
ination of the pleadings they find no substantial federal questim involved and no 
federal jurisdiction under the governing statutes. As a consequence, the appellees 
motion to dismiss was granted. 
The exhaustion argument bas its complications when one takes into consider-
ation the cases decided by this Court in past years. There are Oat holdings to the 
/ ell.ect that the exhaustion argum.ent is inapplicable with respect to an action under 
§ 1983. U we should affirm on this tack. those cases will be affected and pe rbaps 
overruled. if not directly. at least by ilnplication. This is the reason for DlY 
reluctance on this approach. 
On the merits of the issue as to the presence of a substantial federal 
questioa., I am ~to tbe Yiew that none such is present. The purpose of the 
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lean toward a flexible and not a strict approach to regulations and even state 
statutes of this kind. The State~the obligation to administer and enforce these 
programs, and they must do so with a paucity of available funds. Generally they 
are criticized for not dispensing their bounty in a wholesale fashion to all comers 
and for requiring some J<ind of proof as to qualification. Under this Indiana regu-
lation I get the feeling that the opportunity for assistance is there for the person 
who has actual need. 
It is to be noted, perhaps, that in the Indiana structure the six-month 
requirement has no application to assistance rendered by the township trustee. 
Without the jurisdictional problems, this would be my approach to this 
case, and I would affirm on the ground that no substantial federal question is 
presented. Acutally, I would be willing to strongarm the case and let it go just 
that way. 
Just how the Conference will react to the jurisdictional issue, I do not 
know. Some may wish to go into it and all of its complexities, and, if so, we 
may straighten out some of the problems engendered by the prior cases or we may 
make them even worse. It is possible that we will end up saying there is no three-
judge jurisdiction here and, thus, no right of direct appeal. This would mean that 
we probably would vacate the judgment below and remand the case for the entry of 
a new judgment so that the time may begin to run for appeal to the court of appeals. 
I think under the circumstances here this would be a most unsatisfactory way of 
disposing of the case, but I may not be able to oppose that result because of the 
decided cases of past years. 
I should note that my reaction to the issue of substantiality is opposed to 
John's. This is due merely to a difference in our respective interpretations of the 
70-5082 
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six-month provisions of the regulation. I read them much more flexibly than he 
does, but of course his approach is an entirely valid one. I might add that I agree 
with his observation that it is likely the appellants will lose on the facts anyway 
if they ever get to the merits. This, for me, is another reason why I conclude 
that the case does not have very much substance. 
If any o! the others feel that way, I would be willing to go so far as to 
dismiss for want of a substantial federal question without vacation and remand 
for the entry of a new judgment. This is one way to get rid of the case. It 
probably deserves no better fate. 
Question 
I. Does the record disclose the presence of widespread fraud and evasiveness 
in the administration of this 1•egulation and the AFDC program in Indiana? 
JJ. A . B. 
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